
 
 
 
 
 
 
 

Proposal: Certificate of lawfulness of existing use or development 
(CLEUD)  for the retention of existing buildings and 
hardstanding as shown on the site plan and use of the site 
as a builders yard, repair shop and store of plant, equipment, 
materials, HGVs, vehicles, tools, fuel and oil and associated 
construction equipment such as barriers, signage, materials 
and fences and as base for employees 
Section 191 of the Town and Country Planning Act 1990 
(TCPA 1990) 
 
 

Web link to Plans: Full details of the proposal and statutory consultee 
responses can be found by using the above planning 
application reference number at:  
 
https://publicaccess.solihull.gov.uk/online-applications/ 
 

 
 

Reason for 
Referral to 
Planning 
Committee: 

 

 

 

Called in by Councillor Holt 

 

Recommendation: APPROVAL 

 
 
EXECUTIVE SUMMARY 
 
This application takes the form of a Certificate of Lawfulness of Existing Use or 
Development (CLUED) under Section 191 of the Town and Country Planning Act 
1990, which seeks a formal determination from the Local Planning Authority as to 
whether on a balance of probabilities the existing use and development has been 
continuous for the past 10 years and continues on the land and therefore is exempt 
from enforcement action. 
 
The application is for the retention of existing buildings and hardstanding as shown 
on the site plan and use of the site as a builders yard, repair shop and store of plant, 
equipment, materials, HGVs, vehicles, tools, fuel and oil and associated construction 
equipment such as barriers, signage, materials and fences and as base for 
employees. 
 
 

APPLICATION REFERENCE: PL/2021/01198/CLEUD 
 
Site Address: Green Farm Lady Lane Earlswood Solihull B94 6AH  

https://publicaccess.solihull.gov.uk/online-applications/


Planning Practice Guidance (PPG) states that if the local planning authority is 
satisfied that the appropriate legal tests have been met, it will grant a lawful 
development certificate. Where an application has been made under section 191, the 
statement in a lawful development certificate of what is lawful relates only to the 
state of affairs on the land at the date of the certificate application. 
 
Following a review of the evidence submitted with the application, SMBC Legal 
Services have concluded that the legal test has been satisfied and a CLUED should 
be granted  
 
 
MAIN ISSUES 
The main issues in this report are whether on a balance of probabilities the applicant 
has provided sufficient evidence to prove that the site has been used as per the 
proposal and continued to do so at the date of the application. 
 
PPG states that in the case of applications for existing use, if a local planning 
authority has no evidence itself, nor any from others, to contradict or otherwise make 
the applicant’s version of events less than probable, there is no good reason to 
refuse the application, provided the applicant’s evidence alone is sufficiently precise 
and unambiguous to justify the grant of a certificate on the balance of probability. 
 
This is purely a legal test which is carried out by SMBC Legal Services after 
assessing and reviewing all the supporting evidence.  
 
 
CONSULTATION RESPONSES 
 
Statutory Consultees The following Statutory Consultee responses have been 
received: 
 
N/A 
 
Non Statutory Consultees The following Non-Statutory Consultee responses have 
been received: 
 
SMBC Legal Services – following review of the information submitted with the 
application, on a balance of probabilities, a certificate of Lawfulness for use of the 
site as per the description of development can be granted. 
 
PUBLICITY 
 
The application was advertised in accordance with the provisions set down in the 
Town and Country Planning (General Development Procedure) Order 2015. 
 
No objections have been formally submitted 
 
Site History 
 
None  



 
PLANNING ASSESSMENT 
 
A local planning authority needs to consider whether, on the facts of the case and 
relevant planning law, the specific matter is or would be lawful.  Planning merits are 
not relevant at any stage in this application.  Accordingly, it falls to be considered 
whether the specific matter is lawful under Section 191 TCPA 1990 with guidance 
offered by the PPG. 
 
 Consideration of Issues 
 
Section 171B of the Act provides that (3) “In the case of any other breach of planning 
control, no enforcement action may be taken after the end of the period of ten years 
beginning with the date of the breach”. 
 
For the purposes of this application, the breach is the existing buildings and 
hardstanding on the site and use of the site as a builders yard, repair shop and store 
of plant, equipment, materials, HGVs, vehicles, tools, fuel and oil and associated 
construction equipment such as barriers, signage, materials and fences and as base 
for employees.  
 
A CLEUD can be granted by the local planning authority under s191 of the Act 
confirming that an existing use of land, or some operational development, or some 
activity being carried out in breach of a planning condition, is lawful for planning 
purposes. 
 
A CLEUD will only be issued if enough information is provided by the applicant to 
satisfy the Council of the lawfulness of the proposed operation or development. An 
application for a CLEUD is a purely legal issue and is not subject to public opinion. 
The issue of a CLEUD depends entirely on factual evidence about the history and 
planning status of the building/uses on the land. 
 
The PPG advises that in the case of applications for existing use, if a local planning 
authority has no evidence itself, nor any from others, to contradict or otherwise make 
the applicant's version of events less than probable, there is no good reason to 
refuse the application, provided the applicant's evidence alone is sufficiently precise 
and unambiguous to justify the grant of a certificate on the balance of probability. 
 
The following evidence was submitted by the applicant in support of the LDC; 
 

 Location plan received on 27th April 2021 

 Site plan received on 27th April 2021 

 Sworn affidavit of John Eggington dated 15th April 2021 lived in adjacent 
property and confirming the site has been in use since 1982 by the previous 
owner to his knowledge and more recently by Mr Harkin. 

 Sworn affidavit of John Harkin dated 15th April 2021 Director of the Two 
companies run from the site confirming the proposal and the uses of the site 

 Sworn Affidavit of Hugh Roarty dated 24th October 2006 confirming the site 
had been in use for storage and the structures were built in 1969. 

http://www.legislation.gov.uk/ukpga/1990/8/section/191


 Supporting Statement by Pegasus Group date 23rd April 2021 showing aerial 
views of the site from April 2007 and September 2020 along with the Affidavits  

 Further information has since been requested and submitted by the applicant 
to further evidence their application. 
 

 
The planning statement accompanying the application states that; 
 
It has been demonstrated that the existing building is on the site, areas of 
hardstanding and other structures along with all operational activity associated with 
the builder's business is lawful by virtue of 10 years of continuous operation. 
 
There are two personal statements signed in front of a solicitor which confirm that 
the land has been used for the storage of commercial vehicles, building materials, 
construction plant, small construction tools and construction equipment since the 
property was purchased and that the storage sheds have been in place since before 
2011. 
 
There is a further personal statement from the previous owner of the site signed in 
2006 stating that the site had been used since 1968 as a yard which stored Lorries, 
vehicles and machinery. 
 
In summary, it is our professional view that the submitted evidence demonstrates 
that, on the balance of probabilities, the use of the property for the above noted use 
and siting of the storage sheds is now lawful development with the requisite period 
for enforcement action having passed. 
 
The use has been carried out without interruption, enforcement proceedings or 
concealment since 2010 and the buildings in place in a similar vein. 
 
It is respectfully suggested the lawful development certificate should be granted. 
The PPG advises that a local planning authority is entitled to canvass evidence if it 
so wishes before determining an application. No evidence has been submitted to 
oppose the application by third parties; the parish council submitted no objection or 
challenge, and no neighbour representations have been received. 
 
The applicant has submitted an affidavit along with other supporting documentation 
with this submission. The Council has no substantive evidence to contradict or make 
the applicant's version of events less than probable. It is considered that this 
documentation is sufficient to demonstrate that a certificate of lawful development for 
the use of the land surrounding known as Green Farm for the retention of existing 
buildings and hardstanding as shown on the site plan and use of the site as a 
builders yard, repair shop and store of plant, equipment, materials, HGVs, vehicles, 
tools, fuel and oil and associated construction equipment such as barriers, signage, 
materials and fences and as base for employees can be issued. 
 
 
Other Considerations 
 
Public Sector Equality Duty 



 
In determining this application, Members must have regard to the public sector 
equality duty (PSED) under s.149 of the Equalities Act. This means that the Council 
must have due regard to the need (in discharging its functions). 
 
The PSED must be considered as a relevant factor in making this decision but does 
not impose a duty to achieve the outcomes in s.149 is only one factor that needs to 
be considered, and may be balanced against other relevant factors. 
 
It is not considered that the recommendation to grant permission in this case will 
have a disproportionately adverse impact on a protected characteristic. 
 
Human Rights 
 
In determining this request for approval, Members should be aware of and take into 
account any implications that may arise from the Human Rights Act 1998. Under the 
Act, it is unlawful for a public authority to act in a manner that is incompatible with the 
European Convention on Human Rights.  
 
Members are referred specifically to Article 8 (right to respect for private and family 
life), Article 1 of the First Protocol (protection of property). It is not considered that 
the recommendation to grant permission in this case interferes with local residents' 
right to respect for their private and family life, home and correspondence. The 
recommendation for approval is considered a proportionate response to the 
submitted request based on the considerations set out in this report. 
 

CONCLUSION 
 
The Council has no substantive evidence to contradict or make the applicant's 
version of events less than probable. It is considered that the evidence submitted by 
the applicant is  sufficient to demonstrate that CLEUD should be granted for the 
retention of existing buildings and hardstanding as shown on the site plan and use of 
the site as a builders yard, repair shop and store of plant, equipment, materials, 
HGVs, vehicles, tools, fuel and oil and associated construction equipment such as 
barriers, signage, materials and fences and as base for employees. 
 
RECOMMENDATION 
 
Approval is recommended and a Certificate of Lawfulness to be issued 
 

No conditions can be attached to a Certificate of Lawfulness  
 
 
 
 


